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Preface

Lawrence R. Velvel
Massachusetts School of Law

On October 14th and 15th, 2006, a conference on ever-increasing
presidential powers was held at the Massachusetts School of Law, in
Andover (MSLaw), where this writer is Dean. The conference was
even better than had been hoped. Many leading scholars in the field
delivered speeches or remarks that ranged from the historically
analytical to the spellbinding. At the end, this writer was supposed to
deliver a summary of what was said, a summary of themes and future
paths. But it could not be done. There was simply too much that had
been said, too many ideas, both historical and future oriented, that had
been discussed or floated.

The proceedings are now available. The DVD set is available from
Amazon.com by searching for “Presidential Power in America.” Video
and podcast recordings of the proceedings are available online now by
visiting: www.mslawradio/presidential.html.

Here is a list of a few of the important ideas that surfaced, sometimes
repeatedly throughout the event. They include:

* The framers intended Congress, not the President, to be the powerful
political branch. They greatly feared a powerful Executive. But the
founders’ intent is at the opposite pole from what now exists.



» Congress, contrary to what the founders believed would occur, does
not protect its institutional prerogatives against Executive
encroachments.

* The commander-in-chief power was not intended by the framers to
give the President the powers that Bush, Johnson and others have
claimed (usurped) under it.

* The existence of a large standing army has been a major contributor --
possibly the major contributor -- to the growth of presidential power
since 1950.

» Executive secrecy has contributed to the President’s overwhelming
power. Many of the reservations claimed in Bush signing statements
are designed to foster Executive secrecy.

* The number of oversight hearings held by Congress has declined.
This too contributes to increasing presidential power.

» The Executive has been engaged in manifold abuses of power.

* It is crucial to find some ways to put more power into the hands of the
minority in Congress. Perhaps there should be some American
equivalent of the Prime Minister’s question time in the British
Parliament. Or (better yet, I think) perhaps the minority in Congress
should have subpoena power.

» The Executive, and George Bush in particular, were hell-bent on
using the recent act relating to habeas corpus and military tribunals as a
vehicle for gaining immunity for the illegal torture that they had long
authorized and perpetrated. It was generally felt at the conference that
the clauses of the recent act providing such immunity were a serious
blot on America.

* One must listen to the Nixon tapes to really grasp how rotten a human
being he was. (Speaking personally, one wonders how many decades it
will take for America to wake up to the same realization about the
second Bush.).

* The question of increasing Executive power is thought by some to be
the most fraught and important issue facing the country. This is a point
with which I agree, for reasons that will become clear below.

I believe this summary is reasonably accurate though very incomplete.
A fuller picture of the proceedings can be obtained from this edited
book. In addition, the proceedings have been digitized and made
available online in a variety of forms. Simply visit
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www.mslawevents.com for more information. like access to the entire
proceedings themselves, must await the preparation of DVDs of the
conference, transcripts of it, and/or the publication of the proceedings
in book form. These various means of modern communication will
make the proceedings available in several ways for teachers, classes,
and citizens who are interested in the subject of growing presidential
power and want to know what some of the leading experts think.

One would especially hope that the materials will be used in colleges
and universities. War, particularly long protracted wars, are the most
affective upon this nation of all human events. What the Civil War and
World War II meant for the daily lives of millions of citizens should be
known and immediately comprehensible to any American who knows
any history (a qualification which, I gather, would exclude most
citizens these days, which is disastrous for the nation). Even wars that
are less cataclysmic, though nonetheless long and major, have the most
serious effects. Perhaps I can do no better in this regard than quote the
opening paragraph of a book I wrote 36 years ago about the Viet Nam
War:

’Vietnam.” The very name is associated with crisis. For as even the
least perceptive among us must know, the war in Vietnam has
contributed a goodly share to several of the highly serious and deeply
troubling crises which have been plaguing the United States. Most of
the crises which have been caused or exacerbated by the war have been
very noticeable to the public, and the war’s effect upon them has been
no less noticeable. For example, it is difficult to escape knowing that
America has faced serious economic problems, such as inflation and
balance of payments difficulties, which have resulted at least partly
from our vast war expenditures. Equally apparent is the fact that the
war has fueled a generation gap which has pitted many of our young
people against many of their elders: the contending groups are locked
in mutual lack of understanding, mutual distrust, mutual dislike, and
mutual immoderation. It has been only too obvious that energy and
money which have been poured into the war might otherwise have been
spent to combat the poverty and urban decay which so plainly threaten
our cities. By this diminution of the efforts to combat poverty and
decay, by leading many blacks to bitterly, and perhaps even rightly,
believe that the white man is perfectly willing to let them die for
America in Vietnam but is not terribly willing to let them have
adequate jobs or schools or houses in America itself, and by raising
other difficulties both practical and ideological, the war has clearly
heaped fuel upon the fire of an obtrusive racial crisis. The climate for
lessening explosive international tensions plainly has suffered because
of the war. And, unfortunately, this list of examples does not exhaust
the catalogue of highly noticeable crises to which the Vietnam war has
made a high noticeable contribution.
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Even a war like Iraq which does not on an immediate level engage most
Americans, a war whose burden falls on relatively few, a war which the
President reprehensibly and for political purposes has “responded” to
by telling people to go on living their lives in the ordinary way, creates
havoc despite its lack of practical effect on most people. Our politics,
our civil liberties, our now longstanding, well warranted disdain for
government have all been worsened by the present botching by Bush.

Plainly, the causes, reasons for, and ways of avoiding and getting out of
war, are subjects which the colleges and universities of this country
should study and teach. One of the most affective phenomena in getting
our country into one war after another has been precisely the growth of
presidential power that was discussed at the conference at MSL. Such
growth is, for this reason as well as others, one of the crucial subjects
for colleges and universities. Thus, to reiterate, one hopes that they will
make use of the wide availability of the materials from the conference
held on October 14th and 15th of 2006.

X1V



Our Collective Failure to Rein in Presidential
Power

Lawrence R. Velvel
Dean, Massachusetts School of Law

Let me say to you, first of all, thank you for attending. Last night we had a dinner
for some of the out-of-town faculty, and it was evident that there was tremendous
energy in the room. People who have worked in the same -- the hackneyed word
would be vineyards, but these have not proven to be vineyards, have they? -- the
same field for nigh on to 30 and 40 years, and some antique cases like myself,
although I had a long hiatus, and who only too rarely get to see each other and talk to
each other in person, were able to do so. And so I hope that you enjoy your time
here as well as this being, as it ought to be, I hope, a very profitable, at least
intellectually stimulating and intellectually profitable, time.

One of the reasons, of course, why we’re so delighted to have you here is because
the subject to be discussed, ever increasing presidential power, is one which simply
refuses to go away. Which is -- excuse the language -- a damn shame, is it not? It
gets ever worse over the years. And as I said, there are people in this room who have
been fighting the good fight on this subject for 30 years or more.

I first got involved when my then brother in law -- that’s a lawyer’s way to say
somebody was your brother in law at the time -- my then brother in law, Sidney
Kleinman from Chicago, who is sitting over there, said to me in about 1966 or 1967
when I had gone into the academic world -- and he figured, well, the guy’s a
professor, he’s got nothing better to do -- he suggested to me that I consider whether
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anything could be done in the courts about the abomination known as the Indo-China
War.

And I investigated whether anything could be done in the courts, and after five years
of writing articles and writing a book and litigating case after case, I gave up in
defeat, admitted that there was nothing to be done in the courts and went on to other
things. Curiously enough, Kleinman, in German, must mean, I suppose, small man.
And one of the people who’s with us today is named Kleinerman. So we have small
man and smaller man here.

But anyhow I got involved in this in 1966 or *67 due to the misbegotten efforts of my
brother in law, who deserves all the blame for this, but refuses to take any of it.
After Viet Nam, of course, I left and did other things until Iraq came around. We
seem to be replaying history once again.

About the time that I was getting involved, and or giving it up, a number of other
people also got involved who have been involved for many years. And some of
them are here today. Some of them I’ve even had the good fortune to meet over the
course of the years. For example, Lou Fisher is with us today, who has been
involved almost as long as I was. Or he’s been involved longer, except that he’s
been doing it continuously. And I consider Lou to be the lawyer who, as a lawyer, is
the country’s premier expert on separation of powers.

Another person who will be here today, or at least is scheduled to be here today, is
Jules Lobel. And Jules, along with his colleague at the Center for Constitutional
Rights, Michael Ratner, is one of the two leading domestic litigators of the last 30
years or so on questions of the constitutionality and international legality of
presidential military actions.

I can remember, by the way -- to digress -- I can remember when the Center for
Constitutional Rights couldn’t get private lawyers to help it with any of its cases. It
was regarded as far too left wing. I was there -- I sat once at the desk of William
Kunstler there and wrote a brief. William Kunstler, that’s pretty far out to the left for
those days, folks. Probably some of you -- most of you -- don’t even know who
William Kunstler was. At least of some of you don’t know who he was.

And then there are some others I’ve met over the years like Bob Mann, who is going
to be addressing us.

And then there are a lot of other guests whom I’ve never had the pleasure of meeting
before, who have been in the trenches of presidential power for 20-30 years. And we
will be hearing from all of you today. And I’m sure that people will benefit from
what you have to say. As I look out, I see Peter [rons. We have never met before.
He’s written book after book on this subject, article after article, work after work,
one might encompassingly say. It is true that we had a one-hour phone call one day,
but that’s about the extent to which we have known each other.
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So, as I say, a lot of the people who are in this room have been working on this
subject for a long time. But it is deeply depressing to say that all their enormously
talented efforts have not yet succeeded -- and who knows if they will ever succeed --
in reining in unchecked presidential power, have not yet succeeded in causing
presidential power to become consonant with what the founders of this country
intended with respect to the divisions of power in the federal government, with
respect to the extent of power in the Executive itself, and with regard to what is
necessary, and what the founders in particular thought necessary, to the preservation
of liberty. And I have to say, apropos of this unhappy lack of success, which I
spearheaded by being the first to fail regularly and miserably, it is due to this lack of
success that we are here. Had this assemblage of talent been successful, we would
not be here. If they had succeeded, as in justice they would have succeeded if there
were any justice, we would not be here.

But we are here, and at least in part, because, as they say, in this writer’s opinion, or
in one man’s opinion, this nation is undergoing a crisis of its governing structure.
Just as we underwent such a crisis during the period of the Viet Nam War. And in
this respect, let me again digress very briefly to tell you another personal story. (The
story about my brother in law was a personal story, after all.) I will tell you another
personal story which I think tells a little bit about the United States.

In the late 1970s and early 1980s, after leaving the lists of Viet Nam, I was, although
I worked in Washington, part of a very large litigation team that was litigating a huge
antitrust case in Santa Fe, New Mexico. Hard to believe that they had huge antitrust
cases in Santa Fe, New Mexico, but by gum they did. It involved a default judgment
of $300 million. Back in 1980 $300 million was more money than even Bill Gates
had. And one of the members of the team was a fellow who, whether one considers
it from the local standpoint in Santa Fe, or whether one considers it objectively, was
some shakes. He came from a very -- and comes from a very -- prominent New
Mexico family. He had an uncle who was a federal appellate court judge. He
himself was a graduate of Princeton University. There is nobody who thinks better
of their university and remembers it more fondly than graduates of Princeton, who
equal graduates of Michigan -- they’re Michigas, if you understand the phrase -- in
their craziness on this matter. He was, I think, first in his class at the Stanford Law
School, which equips him, I guess, to compete with William Rehnquist, the departed
William Rehnquist, and Sandra Day O’Connor. And ultimately he became a
Supreme Court Justice of the Supreme Court of New Mexico.

So you can see that this was a person to be reckoned with. And one evening over
drinks this member of our litigation team told me that he had disagreed with my view
that Viet Nam had been a constitutional crisis. He knew that I had felt that way,
indeed a book that I authored was subtitled The American System in Crisis. And he
told me that he had disagreed with this, but he had changed his mind. The reason he
had changed his mind was because he had, I think, gone back to Princeton and had
heard Edward S. Corwin, the great constitutional scholar speak about Viet Nam.
And Corwin had called it a constitutional crisis. Or if he didn’t go back and hear
Corwin say it in person, he read where Corwin said it. But I think he went back and
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heard Corwin say it in person. And if Corwin said it, it must be true. And, therefore,
this fellow had changed his mind.

Which was another lesson. One of my first lessons, sad to say, descriptive of my
naiveté as that is -- it was an example that in America it really isn’t whether you are
right or wrong objectively or analytically. It is whether the big shots say you’re
right. And I think that to a certain extent the people in this room have fought this
battle in the face of so many big shots saying all of us, all of you, and me, we are
wrong. When analytically and objectively, I don’t think that’s true at all.

So much for that digression. Let me return to what I have called the crisis of our
governing structure, which is the way I see what’s going on. I think the sum of it is
that our government has gotten way out of whack. It has become very unbalanced,
with the President usurping, and I use the word advisedly, usurping what sometimes
amounts to dictatorial power, as occurred in Viet Nam. And with a threat of more
usurpation, as again occurred with regard to Viet Nam. Let me briefly enumerate
some of the matters that, at least in my judgment, comprise this usurpation. You will
hear far more about a lot of them -- my description will be brief -- you will hear a lot
more about a lot of them from the panelists.

And indeed, let me say this. It is precisely to give the people you will hear from an
opportunity to state their views in a public conference, in a public forum, where
DVDs are going to be made available to any professor, or anybody who wants to use
them for any purpose, where it will be put on the Internet, and it will be
downloadable into iPods, as well as viewable on computers, where a book will be
compiled of the talks and the panel discussions here -- it was precisely to give such
people a chance to state their views in that kind of public forum that this conference
is being held.

You know the John Yoos and the Dick Cheneys and the George Bushes of this world
get to say what they want, get to say what they think, all the time, and the press
hangs on their every word, no matter how false, no matter how dangerous. Two days
ago, I could not stop myself from listening to John Yoo on the Tom Ashbrook show,
which goes out all over New England, over much of the country on NPR public
radio. I couldn’t tear myself away, as long as I drove in the car. Thank God I got
home and had to turn off the radio.

He was opposed, I must say fortunately, by Joshua Dratel, who some of you may
know. He’s a leading figure on the liberal side of this. I guess you would call it the
liberal political side of this matter. But the John Yoos of this world get to have their
say all the time. I thought it was time for some other people to get to have their say
in a public forum, a non-print public forum, although, it will be printed later on.

Now, let me say that, with regard to our governing structure, and I will tell you
upfront that my views on this could be considered extremely harsh. I also think
they’re extremely accurate. Henry Kissinger once said the fact that one is paranoid
does not mean that one does not have enemies. And I would say that the fact that
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one is extremely harsh does not mean that one is not right. But you’ll have to judge
for yourself the extent to which it’s right or wrong.

Let me say, to begin with, that presidential power has been aggrandized to an extent
that the founders of this country could not have dreamed of. Not in their craziest
moments. In this respect, as Justice Jackson said in the Youngstown Sheet & Tube
case -- much of what Justice Jackson said in that case very sagely is deliberately
forgotten or overlooked, you know, by people in the courts and who write about
these things -- but as he said in Youngstown Sheet & Tube, the power of the President
has been aggrandized dramatically, in part because of the rise of the party system --
he is the head of the party -- and because of the power of the mass media. And I
think Jackson also said that, as head of his party, he often can get what he could not
get simply by his position in the governmental structure.

So we have the mass media, we have the party system. Also, sad to say, presidential
power has been aggrandized because Presidents have shown that they are not loathe
to lie in order to get what they want. The Gulf of Tonkin Resolution is probably our
country’s worst single example of that. And WMDs follow close in train.

Then, too -- and Bob Mann might have something to say about this, because I think
he might disagree with me fairly strongly about this, but I’'m not sure -- there is the
collapse of Congress as a body deserving of respect. It has descended into being a
group who collectively care only for pork and reelection. They have managed to
jury-rig the system so that most of them are reelected most of the time. And it is
comprised too heavily, in the leadership especially, of people who, dare we say it,
are grafters, bribe-takers, corrupt, and who, I think, are palsied when one suggests
they do the right thing. I don’t have to tell you what’s going on in the news, what
you’re reading in the newspapers everyday.

Then there is the mass media. And I apologize to people like Charlie Savage, whom
I regard as a remarkable exception to what I’'m about to say. There is the mass
media, which I regard as extensively incompetent. Particularly if you watch
television. Fearful. Lusting for coverage of the most banal presidential actions. Did
he whack weeds on his ranch today? This is really news, is it not? They rarely ask
the crucial questions or uncover the crucial actions as one of our panelists, Charlie
Savage, did. And I guess for that he will forever be regarded as savage, correct?

In this regard, it is not generally known, and still less is it remembered, although I
think it should never be forgotten, that the New York Times, admittedly this country’s
leading newspaper, not only contributed by its negligent reporting to taking this
country into war, but refuses to this day, refuses to this day to discuss whether it
knew of the NSA’s electronic spying on American citizens before the election of
November 2004, refuses to this day to discuss it. Even though, if it knew of it, and
failed to disclose it, it may have altered the election. Bush won by 3 million votes.
A lot of those might have been changed, and it only would have taken a change of
60,000 votes in Ohio to make the difference. But the Times did not report it. And
instead it held it for another year.
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I consider this so important -- [ was going to say so terrible. I consider it that, too --
so important, and so generally unremarked, that I’'m going to read you something
which Tom Powers said in a review, a very lengthy review in the New York Review
of Books, of James Risen’s recent book called State of War: the Secret History of the
CIA and the Bush Administration. Now, for those of you who don’t know of Tom
Powers, Powers along with Risen, who’s a Johnny-come-lately comparatively
speaking, and I think, James Bamford, who’s written two books that comprise the
history, and tell the detail, of the NSA -- Powers is probably, with those two other
gentlemen, one of the three most important writers on intelligence matters today.

And here is what Powers said in a review of Risen’s book. “An early version of the
story was apparently submitted to the Times editors in October 2004 when it might
have affected the outcome of the presidential election. But the Times, for reasons it
has not clearly explained, withheld the story until mid-December 2005.” Now,
Powers does not say how he knows all of this, or how he found it out. But if Tom
Powers says it, you cannot ipso facto blithely dismiss it. I’ve read everything that
Bill Keller said about it [in 2005] and I think Tom Powers is being kind when he
says, “has not clearly explained.” I think clearly dodged would be a more accurate
description.'

So there is the mass media. Then there are the courts, the bailiwick of some of the
people who are in this room. Personally, my views of the courts were formed by two
major cases, the whole Viet Nam matter, taking all those cases collectively as one,
and a major case we had here involving accreditation. My view of the courts is very
bad. The federal courts, anyway. I tell you that so you understand my prejudice.

But I do believe that they have lacked the courage, and I would say the wisdom, to
rein in a President who is out of control with regard to military matters. They have,
as people will discuss, in cases like Curtiss-Wright and its progeny, as the lawyers
say, refused to stop illegal actions. When people think they have acted strongly -- as
some people wrongly have thought it about Guantanamo case, but you can quarrel
with the adjective -- the truth often is they have not acted strongly.

I think everybody in the room can agree that the courts allow vast delegations of
power to the executive. Under the most recent law with which I’m familiar, the
courts do not even require that there be an operative principle contained in the
legislation. They more or less say, “Here Jack, you do it.”

Let me tell you the most recent example of bad conduct. Again, unsung, unplumbed,
not mentioned in the media. But the fact of the matter is that the current Chief
Justice, when interviewing de facto for a position on the Supreme Court, while
simultaneously sitting on the Guantanamo case as a Court of Appeals judge -- a case

'In 2007, after this conference, I learned that The Times had briefly admitted
publicly in mid August 2006 that it had had the story in October 2004, before the
election. But there still has been no serous discussion about the matter.
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dear to the White House’s heart -- expressed views that obviously did not deter the
White House from nominating him to the Chief Justiceship. This, to me, is very bad.
During the Viet Nam War, some of you will remember a Justice of the Supreme
Court [Abe Fortas] who was a major hawk advisor to Lyndon Johnson. Some people
say, I think wrongly, he was the principal advisor to Lyndon Johnson. But at
minimum, he was a leading hawk advisor to Lyndon Johnson while simultaneously
sitting on cases -- which I lost -- in which he voted for the Supreme Court not to hear
the vital constitutional question of the legality of undeclared wars.

And let me say, as some people in this room are deeply familiar with, like Lou Fisher
among others, the courts, generally speaking, with one or two exceptions like Judge
Diggs in Detroit, basically bow and scrape when the Executive raises questions of
executive privilege or state secrets. I’m tempted to paraphrase one of Roosevelt’s
comments and call them doctrines which shall live in infamy. But the fact of the
matter is that the state secrets doctrine — which Lou can comment on, he’s just
written a book about it — was conceived in fraud upon the courts by the Executive
branch, and I think often continues in that way.

And one should never forget, by the way -- another little known fact, I think -- that
Erwin Griswold, the famed long time Dean of the Harvard Law School, notably a
curmudgeon — he was always very nice to me, so I can only say good things about
him. I did not go to Harvard, but I met him a few times -- Erwin Griswold, who
argued the government’s Pentagon Papers case in the Supreme Court, later conceded
there was nothing secret in those papers. They were, of course, one example of the
government attempting to maintain what one could call a state secret.

Then there are things which I have left more or less for last, because they are among
the most awful. There is the desire of the highest members of the Executive branch
to kidnap and torture people. People who sometimes have turned out, I gather -- we
can’t know for sure yet -- but I gather by the dozens, scores, or hundreds to be
innocent, and to hold them indefinitely. There is the desire to try them before courts
martial precisely because -- and I'll take credit for writing on this before anybody
else was saying it -- to hold them for courts martial precisely because the Executive
officers knew that you could not get in evidence obtained by illicit means like torture
in the civilian courts. And the only way you could get it in was before courts
martial. Which has now, to some extent, been approved by Congress in the most
recent law that it passed just a few days ago. A judge has got to make decisions
about whether the probative value outweighs the bad stuff, I guess would be one way
to put it. But that’s why they wanted to use, that’s why they are using, courts
martial.

And let me say this — something else that the media refuses to discuss. Re-fuses, in
two words. There can no longer be any doubt, none at all, that the highest people in
our government, George Bush in particular, knew about and desired the torture that
was occurring. And, indeed, Bush would ask people in the CIA whether the torture
was succeeding in obtaining useful information. All of this became very clear, first,
in an op ed column written by Michael Scheuer -- I presume a lot of you know who
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he is -- in The New York Times, about a year and a half ago, and then in James
Risen’s book, and most recently in Ron Suskind’s book. There can no longer be any
legitimate question that Bush knew and desired this. Now, of course, in his mind he
desired it for good and sufficient reasons. I’'m simply saying that he desired it.

There is another fact which nobody wants to think about let alone mention, and
which the media will not touch with the proverbial fork. And that is that this torture
-- at least unless it has now been immunized and even if it zas now been immunized
from prosecution -- this torture was a very serious felony under American domestic
law. You cannot get the news media to report that. It was so serious a felony that if
somebody died under torture, if there was murder by torture, the person who did it
could be punished by capital punishment. The co-conspirators -- that would include
the people who authorized and desired it and ordered it -- could be punished by up to
life in prison. For less than death, the punishment for the perpetrator was up to life
imprisonment and the punishment for the co-conspirator was 20 years in the pen. As
Casey Stengel used to say, folks, you could look it up. That’s in the statute books.

Then, there is one of my particular bete noirs -- I don’t know how to pronounce that.
I guess it’s a French phrase, but it’s so apt. Someday I’ll have to learn how to
pronounce it. I could spell it for you. There is the fact that the Justice Department --
of which I was a member in the 1960s, very low ranking, but a member -- in a time
that some of us who are old people think was the heyday of the Department of
Justice (that’s probably wrong), there is the fact that this Department of Justice, that
the lawyers there, and the Executive branch lawyers, the John Yoos, the Jay Bybees,
the David Addingtons, the Alberto Gonzalezes, the William Hayneses, have become
lap dogs for the President. They draft or approve memoranda that are legally
indefensible and morally outrageous.

These memoranda have approved torture and kidnapping -- and mark this (as I say
you can look it up) -- and approved other acts -- any and every other action -- the
President may choose to take under what I consider their phenomenally distorted and
dictatorial view of the President’s power as Commander-in-Chief. I will say bluntly
that these memoranda are treason to the American Constitution.

And then there is the signing statement imbroglio, uncovered and written about by
Charlie Savage.

There are also the militaristic views of apparently tens of millions of American
citizens, especially in the South -- and I have to say this, because it’s another bete
noir of mine, it’s something else that people don’t want to talk about, and don’t want
to write about. They occasionally write about it in a very cleaned up way, saying the
South has enormous political power in this country. But there is the fact of
militaristic views held, apparently, by tens of millions, scores of millions of our
citizens, led by those in the South -- a one-party section of the country, first, after the
Civil War, purely Democratic and then since Johnson said that with this stroke of the
pen we are giving up the South for the next 50 years, purely Republican. And this is,
after all, the section of the country that gave us slavery, Jim Crow, and I think
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militarism for those of you old enough to remember the two Mendels, Mendel Rivers
and Mendel Davis. Tens of millions of people, scores perhaps, have voted twice
now, in presidential elections -- I have to say that I was once one of them, in the first
presidential election in 2000 -- and in Congressional elections for a group that has
turned out to be a bunch of felons, and who have been led extensively, we are
finding out, by people who are grafters and worse.

Then there is a historical fact that some of you will be aware of. And you may agree,
or you may disagree, but you’ll be aware of the facts and ideas I have in mind. Since
1898, this country has been an imperialist nation. Mark Twain and others lost the
battle in 1898 and 1899 and 1900 and 1901, 1902. And we have been an imperialist
nation ever since then. And imperialism, almost by definition, connotes violence and
military action. There is also the cognate fact that in this country we are addicted to
violence, both domestically and abroad, as well as in the movies and on television.

Then there is the fact that most people in the country are basically pretty ignorant of
history, of its lessons, of its patterns. And therefore, as Santayana said over 100
years ago -- I think at this point it must about 110 or 120 years ago -- they are
condemned to repeat history.

And there is, withal, an all-encompassing fact, which I wrote a blog about recently.
To my amazement this blog got 30 responses, only three of which said I was a
moron. And I think that’s a pretty low number based on what I said. And some
were quite touching responses. One woman said she read it and she cried. Well,
that’s a bit much, but it got a very heavy response, a heavier response than I’ve ever
gotten before. The point of the blog was that we, in this country, are in the middle of
a moral meltdown. And I think that’s the ineluctable conclusion that you must draw
if you put together, and look at collectively, the host of things which have happened
and are happening in this country. Because what do you call it but moral meltdown,
moral breakdown, if you fight war after war, as we have since 19507 If you cause
the deaths of tens of thousands -- in Iraq now, it’s beginning to look as if, directly or
indirectly, it’s hundreds of thousands. And if you include Viet Nam and Cambodia,
it’s millions of people. Causing all these deaths in causes that we, as in Viet Nam, or
even as to Iraq, have come to think were very misbegotten indeed. What else is it
but moral meltdown when the country’s leaders desire to torture and kidnap people,
when they hold even innocent people in jail incommunicado for years on end, when
the politicians who control this country seem to care about little or nothing except
reelection and money, when we have corporations and investment banks and other
financial houses that cooperate with all of this willingly -- it’s called part of the K
Street Project, you know -- and who are themselves ridden with financial fraud, as
has been discussed at our law school and on television by John Bogle, the famous
founder of the Vanguard Funds.

I think when you look at all of this collectively, you have to agree that we are in the
midst of the kind of moral meltdown that war brings. It was not for nothing that the
founders wished to avoid excessive or overly strong Executive power, which tends to
bring such disasters upon the country.



Presidential Power in America

Well, I’ve touched here on some, not all, but some of the phenomena which I think
cause one to believe there’s a crisis in our governing structure. I have not touched
deeply on those which I have mentioned. Many of the people who speak here will
give you in depth views on them.

But I do wish to leave you with a particular thought as to why a person who was an
adult at the time of Viet Nam, as I was, might find the current state of the country to
be depressing in the extreme. The thought is this: after Viet Nam who would have
thought it could all happen again? Who would have thunk it, so to speak? Yet it did
happen again, and there must be something fundamentally amiss for it all to have
happened again.

Thank you.

10



2

The Power of the Executive: British Antecedents
and America’s New Direction at Independence

Louis Fisher
Congressional Research Service

Good morning to all of you. Larry Velvel is one of the early ones who advised the
courts that you have a constitutional function. This was at a time in the Vietnam
years where courts where regularly knocking cases out of court by saying that
someone didn’t have standing, or it wasn’t right, or it was moot, or it was a political
question doctrine, all of this. And I recently, in the last couple of decades, have been
on panels with a federal judge- a judge who will be on the panel saying that federal
judges have no competence in this area. And I said, you used to. You used to have
competence from starting in the year 1800, the first war power case, up to Vietnam.
And you don’t have a constitutional function. It has nothing to do with competence.
And if you want to speak of competence, I don’t see a whole lot of it in the
Executive branch. And not just under this administration, but under any
administration. So any notion that a political official would say I have no
competence — which was the case that Larry challenged, and challenged very
effectively.

Before Rick and I talk about British history, Larry talked about the New York Times.
We all have our own experiences. One experience I had, and during the Clinton
years, where the New York Times, on page one, would state, above the fold, that
President Clinton did not need authority from Congress to send troops into Bosnia.
That he had the constitutional authority on his own. And I wrote to the reporter, and
I said, “why did you say that? I think he does need authority from Congress.” At
least it’s debatable, and this is not an area in which you have real expertise. Why
don’t you say, as a reporter, what is true, that President Clinton claims he does not
need authority from Congress? Or the White House argues he doesn’t, why don’t
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you say that? So I get the New York Times at home, and about three days later I went
out and picked it up and there, on page one, above the fold, is the reporter saying that
President Clinton claims he does not need authority from Congress.

So I felt good going to work, except when I got to work, there were two newspapers,
ones called Roll Call, and ones called The Hill. And I was looking at The Hill, and
the editorial, they in the past had opposed Clinton sending troops into Bosnia. But
this time the editorial said although we’ve opposed in the past, under the
constitution, he has authority to do it. And this time I called them. I said, “why did
you say that?” They said it was in the New York Times.

So just one reporter, knowing nothing, is telling another newspaper. And here I am
trying to reach 20 or 30 people. And they’re reaching millions with this, millions.

It’s a lot of frustration. So what I wanted to emphasize here, my personal views, is
that I’ve never regarded myself on the Left or the Right, or Liberal or Conservative.
I’ve been, it’s a dying breed, what is called an Institutionalist. And I think this has a
conservative function, as an institutionalist and I think the framers were conservative
in this sense. They did not trust human nature. They did not trust people with
power. For that reason we have separation of powers, and checks and balances. And
that’s always been my view. [’ve worked for the government now for 36 years. I
think that’s increased my distrust of government. I am very happy to give money to
organizations that challenge government.

And then we have to think of what kind of a system we have. I was talking with
Chris Pyle this morning, and we both shared the kind of comments we make. And
one of Chris’s comments would be when he’s right now opposing what the Bush
Administration is doing, and someone says you’re not supporting the country, or
you’re not patriotic. Then Chris would say when he was in the military, he took an
oath of office not to support the President, but to support the constitution. And many
people make that point.

My own effort on this is to remind people, since we very much salute the flag, and
flag allegiance, and everything else, is to have people recite what the whole Pledge
of Allegiance is. “I pledge allegiance to the flag of the United States of America,
and to the republic for which it stands.” We always forget, and to the republic for
which it stands. And if you asked people today what a republic is, I don’t know what
you would get back. But a republic is self-government. A republic is the belief that
self-government is possible- that individuals, through representatives, can govern.
And that was very much coming out of the Enlightenment. So that’s what I think
Rick and I can talk about on what sort of principles underlay the U.S. Constitution.

If you read Francis Wormuth’s book on the royal prerogative, he talks about the
distinction between parliamentarians urging the law derived from popular control
and legislative action. That’s the U.S. Constitution. And he contrasts that with
supporters of the monarchy who believed in centralized authority and the doctrine of
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— it’s a nice phrase — divine imminence. Divine imminence. We don’t use that
phrase. We use inherent power. But divine imminence?

To the Royalists, the King exercised what one said was, “not a derivative, but a
natural authority.” Not a derivative in the sense that there’s something express and
you can derive from it, like an implied power. It’s not a derivative, it’s a natural
authority. And those who wrote in defense of the royal prerogative argue that it
“inheres in the scepter and cannot be taken away by any act of Parliament.” Well,
that’s what we have not just in the Bush Administration, that’s the view we’ve had in
the last 50 years. That the President has certain inherent powers, and it cannot be
taken away by an act of Congress, and it cannot be taken away by a court decision.
It inheres in the individual.

And I want to make it clear that I think all of us, at this conference, are talking about
not just this Bush Administration, but the last 50 years, because the Truman
Administration, a Democrat going into Korea on his own, without ever coming to
Congress for authority — and then, of course, seizing steel mills in 1952. That was
based on inherent power. And in federal court — it wasn’t the brightest argument for
the Justice Department — but in federal court they told Judge David Pine that the
President has this authority in times of emergency and no court can interfere. There
are only two checks the Justice Department told the district court. One is
impeachment, and the other is the ballot box. And Judge David Pine didn’t care for
that argument too much, and they paid a price.

In 1952, newspapers around the country ripped Truman for acting like a dictator,
most high-handed action ever. Truman, at a press conference, was asked if you can
seize steel mills, can you seize newspapers, can you seize radio stations? He says, I
can do whatever is necessary in an emergency. That was a losing argument then.
It’s not a losing argument today for a lot of reasons. We’ll have to think about today
and tomorrow. Why is that argument that was so thrashed in 1952 doing much,
much better today?

Here’s something else, at the time, that Wormuth spoke about by invoking the
doctrine Reason of State. It’s a phrase, reason of state. Monarchs asserted their right
to place individuals in jail “without naming a cause, and to hold the person without
bail.” Sound a little bit contemporary to you? Holding people without the charge?
This is what we do and just by calling someone an enemy combatant. You can place
that person somewhere, never charge the person. And people say, well, you don’t
even give them a right of counsel. And the Justice Department says, why do they
need counsel? They haven’t been charged? And we will never charge them. That is
the argument. They don’t need an attorney.

And you can read the Military Commission Act that just passed, that certainly if you
go before a military commission — and the bill that just went to Bush — it is an alien.
But as Nancy Kassop and I have talked about, the definition of an unlawful enemy
combatant is any person. It doesn’t say any alien. Any person. And what does that
mean? Because there’s House debate on that provision that says, well, definitely a
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U.S. citizen can’t be tried by a commission, but a U.S. citizen might be an enemy
combatant, unlawful enemy combatant. Although an alien has to be tried before a
military commission, you might say that U.S. citizen is an unlawful enemy
combatant and just not try them. Just not try them. You could have two categories.
This is very, very unclear.

Much of what we have in the United States is dependent on British law. We’ve
inherited so much - so many of the practices and principles. But when it comes to
the war power in foreign affairs and national security, we are fundamentally different
from the British Constitution. John Locke, wrote a lot about separation of powers,
republican government, and different branches. He had something that was called
the federative power, what we today would call the foreign affairs power. And he
placed that all in the Executive branch, giving nothing to Parliament.

In his chapter on the prerogative of what a King can do William Blackstone, who the
framers knew so well, wrote that everything in external affairs was with the
executive power. The King would be the one to declare war. The King would be the
one to make treaties. The King would be the one to appoint ambassadors to handle
foreign commerce, to issue Letters of Marque, that is authorizing private individuals
to use their ships and so forth for military purposes. Letters of Marque and Reprisal.
Reprisal being small wars. All of that of an Executive nature, Parliament had no
recourse at all.

As you know from the U.S. Constitution, the President does not have exclusively a
single one of those powers. They’re either given exclusively to Congress, in Article
I, Letters of Marque and Reprisal, or the power to declare war, or the power of
foreign commerce. Or they are shared between the President and the Senate, as with
making treaties or making appointments. So we cut fundamentally from that British
model.

It’s interesting that what we’re cutting from, and in what Wormuth wrote about, you
can see the attitude in British history about reasons of state, or the war power, or
external affairs. Here I’'m reading from Bill Weaver, who is both an attorney and a
Ph.D. in political science. He’s at the University of Texas in El Paso. Bill wrote a
wonderful article last year on state secrets privilege for Political Science Quarterly.
Bill and I, in the NSA case in New York City, the Center for Constitutional Rights,
did an amici brief, I’'m reading from some nice things that Bill put in there. “In
1571, Queen Elizabeth I warned members of Parliament that” — I think you see
contemporary things about this. She said, that “‘they should do well to meddle with
no matters of state but such as should be propounded unto them, and to occupy
themselves in other matters concerning the Commonwealth.”” That’s very much the
attitude of recent Presidents. Don’t meddle, don’t bother yourself. We know what
we’re doing here. Don’t interfere. Do something else.

James I, in 1620, told Parliament, “we discharge you to meddle with matters of

government, of mysteries of state.” They used nice words back then, mysteries of
state. So anything in that realm, that’s for the Executive, that’s not for you. He
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lectured Parliament in the public in a proclamation, “For as much as it comes to our
ears by common report that there is, at this time, a more licentious passage of lavish
discourse and bold censure in matters of state than hath been heretofore, or is fit to
be suffered, we have thought it necessary, by the advice of our Privy Counsel to give
forewarning unto our loving subjects” — got the word, subjects — “of this excess and
presumption. And straightly to command them and every of them, from the highest
to the lowest, to take heed how they intermeddle by pen or speech with causes of
state and secrets of empire, either at home, or abroad.” So just know your place and
back off. We know this, we’ll take care of it by ourselves.

The framers rejected all those notions that — Pierce Butler, at the Philadelphia
Convention, 1787 — said he was for vesting the power of war in the President, who
will have all the requisite qualities, and will not make war but when the nation will
support it. Others, including Elbridge Jerry, objected that he, “never expected to
hear in a republic a motion to empower the Executive alone to declare war.” Charles
Pinckney said he was for a “vigorous Executive, but was afraid the executive powers
of the existing Congress might extend to peace and war, etc., which would render the
Executive a monarchy of the worst kind, to wit, an elected one.” Edmund Randolph
worried about the executive power calling it, “the fetus of monarchy.” The delegates
at the Philadelphia convention, he said had, “no motive to be governed by the British
government as our prototype.”

And two other things — I’ll turn it over to Rick. A lot of us read the Federalist
Papers, Number 10 and others. The one that doesn’t get enough attention is
Federalist Number 4, by John Jay. And what the framers did was to look at other
countries and other histories and see what the practice had been in going to war.
And although John Jay — his whole career was in foreign service warned that,
“Nations in general will make war whenever they have a prospect of getting anything
by it, nay that absolute monarchs will often make war when their nations are to get
nothing by it. But for purposes and objects merely personal, such as a thirst of
military glory, revenge for personal affronts, ambition, or private compacts, to
aggrandize or support their particular families or partisans. These and a variety of
motives which affect only the mind of the sovereign often lead him to engage in wars
not sanctified by justice or the voice and interests of the people.”

Joseph Story, in his commentaries, said the power of declaring war, “is in its own
nature an effect so critical and calamitous that it requires the utmost deliberation and
the successive review of all of the councils of the nation.” For, he said, “It never fails
to impose upon the people the most burdensome taxes and personal sufferings. War
is sometimes fatal to public liberty itself, by introducing a spirit of military glory,
which is ready to follow whenever a successful commander will lead. And in a
republic, whose institutions are essentially founded on the basis of peace, there is
infinite danger that war will find it both imbecile in defense and eager for contest.”
He further said, “The history of republics has but to fatally prove that they are too
ambitious of military fame and conquest and too easily devoted to the views of
demagogues who flatter their pride and betray their interest. It should, therefore, be
difficult in a republic to declare war, but not to make peace.”
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So I think what we’re faced with, my view, at least. Used in the last 50 years, both
Democratic Presidents and Republican Presidents have, through, as Larry said, lies
and deceptions to get the nation into war. You may know, the New York Times
picked it up that the NSA admitted that, in the Gulf of Tonkin, on the so-called
Second Attack, that there was no second attack. What had happened was that there
were signals picked up, which traffic picked up a couple days after the first attack.
They thought it was evidence of a second one. And the Gulf of Tonkin was passed
in August of 1964 with that evidence. They later realized that they were actually
signals still from the first one, that there was no second attack. But since the Gulf of
Tonkin had been passed, they felt it was not considered awkward now to say that the
bases for the Gulf of Tonkin Resolution didn’t exist.

But you can see, whether it’s a Democratic President or a Republican President,
people are not at all hesitant to lie their way into war.
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Discussant: Rick Waterman
University of Kentucky

I think Lou has touched on a number of subjects that are relevant to the topic of the
accretion of presidential power with regard to the war power. I think there’s one
other that oftentimes gets overlooked, which is that at the Convention, there was an
inordinate amount of discussion about the role of standing armies. And you might
say, well, what’s the relevance of that in terms of presidential power? There was a
profound distrust on the part of people in this country of standing armies, that went
back to the overthrow of the king.

When the Founders were debating the Convention, they were debating, not only the
powers of — the war powers, whether Congress would have those powers, whether
the President would have those powers, etc., etc. - but in fact, whether there would
be an army at all. They were speaking to the idea of having a navy, but they were
really very suspicious of having military power in itself as if it was something that
could be very threatening. And there were even proposals to eliminate the standing
army except in cases in which the United States were to be attacked. This was
considered to be unreasonable, because as various members of the Convention
argued, how would you know? By the time you know, it might be too late. They
tried to — and talked about putting in specific numbers of military, and saying that
you couldn’t have any more than this. They obviously believed that the militia
system was a system that was more democratic, more republican, and that it was
sufficient to control and protect the destiny of the country. We later found out the
militia system didn’t work very well. In fact, we learned that very quickly.
Certainly by the war of 1812.

But I think what is more important here in terms of the perception of the British
model is that they were rejecting the whole model. They weren’t just rejecting the
notion that the executive had too much authority. They were even trying to disperse
the authority of the military itself so that the only time that a military would be
available would be when a conflict was actually declared by Congress. At that point
in time, then the militia would be called forth. There wouldn’t be a large army that
the President could rely on.
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to delimit Congressional power. That’s another major problem in Sutherland’s
analysis.

Despite the poverty of the reasoning in this opinion, Presidents have trotted out the
decision in Curtis-Wright whenever it’s necessary to defend their doubtful foreign
policy adventures. Despite the fact that Justice Jackson quite rightly referred to
Sutherland’s opinion as dicta, in the steal seizure case, the ghost of Curtiss-Wright
walks. When Presidents invoke the Curtiss-Wright opinion to defend their view,
their argument cannot be Constitutionally persuasive unless we’re willing to say we
don’t care how unpersuasive the Supreme Court’s opinion is, unless we say we don’t
care how badly reasoned the opinion is, we’re going to take it as authority. The sole
organ doctrine then, which reflects also Sutherland’s idea that the President enjoys
inherent power and extra-Constitutional power, becomes the justifying doctrine for
anything and everything that a President wants to do. And as I mentioned earlier,
President Bush and his legal advisors have invoked it to defend his actions.

What’s the legacy of Curtiss-Wright? The legacy is bold, unconstitutional measures
that defy Constitutional restrictions. We can continue to criticize this opinion, as we
should. The problem is every time that Presidents invoke it and members of the
media embrace the President’s invocation of it, American citizens are led to the
conclusion that the President is the sole organ of American foreign policy. And that,
as Sutherland said, he enjoys plenary power in foreign policy. Plenary power which
does not require authorization from Congress, meaning Congress is given the
backseat, the President’s in the driver’s seat, and Congress cannot interfere with the
President’s authority in the conduct of American foreign policy.

Some courts, as I’ve suggested have, in effect, referred to Curtiss-Wright as nothing
more than dicta. Jackson did it. In 1981, a federal appellate court referred to that
opinion and cautioned against embracing a doctrine which is nothing more than
dicta. But too many courts — federal courts and the Supreme Court itself has
embraced the Curtiss-Wright decision in a variety of ways that exhibit broad and,
indeed, extreme deference to the President in foreign affairs. In the area of executive
agreements, the court has invoked Curtiss-Wright — in the Belmont case in 1937, in
U.S. v. Pink in 1942 — to attribute to the President the authority of sole organ to make
executive agreements.

Earlier today we heard a reference to Goldwater v. Carter, 1979 case in which
Jimmy Carter’s termination of the Mutual Defense Treaty of 1954 with Taiwan was
challenged. Rehnquist wrote for four justices and invoked Curtiss-Wright. Not
merely to suggest that the President would have the authority to terminate treaties,
but that in fact the invocation of Curtiss-Wright is broad enough to preclude judicial
consideration of a presidential action precisely because it suggests that it falls into
the category of the political question doctrine. And we have seen cases then in
which the court has relied on Curtiss-Wright as a means of defending broad
presidential power. We should say that the courts have not interpreted Curtiss-
Wright in a way that would preclude Congress from acting. But in a way that would
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preclude the court from doing something other than to defer to the Curtiss-Wright
opinion.

If we look to the courts as an institution to reign in presidential power, particularly in
foreign affairs, we’re not going to find judicial decisions since Curtiss-Wright which
are happy decisions. There is the possibility that the courts may yet come through
for us. I like to think that the Hamdi case was such a decision. I like to view the
Hamdan decision this past June as a victory for the claims to limit presidential
power, because the Bush Administration argued before the Court in Hamdan v.
Rumsfeld that the President enjoyed broad inherent power to create these military
tribunals. But what did the Court say? That the President may not — that the
President does not have the authority without Congressional authorization. That his
proposed structure violated not only the Uniform Code of Military Justice but also
the Geneva Convention, and it would require Congressional authorization. It
appears, obviously, that Congress is going to supply that.

Why did Sutherland write such an opinion when it had no basis in American
Constitutional history? Because it reflected the views that he had always held,
probably as a law student at the University of Michigan, views which he expressed
as a Senator from Utah in a couple of speeches that were included in the
Congressional record in which he went on and on about untrammeled Executive
authority. Those same speeches then became part of a book that was published on
the basis of lectures at Columbia in 1919. He was then, as a member of the Supreme
Court, in a unique position to write his fantasies into law. That’s what he did.

He didn’t get resistance from other members of the Court, save one. Justice
McReynolds dissented because he believed that the delegation was unconstitutional.
He would have agreed with the lower court. One Justice didn’t participate, and that
was Stone. We know of Stone’s displeasure with the Supreme Court decision. He
engaged in a correspondence with two or three other remarkable scholars of the time,
and he explained that he was very disappointed that he could not participate in the
proceedings. And there was every reason to believe that Stone would have brought
his strong voice in opposition to this case.

How can we explain the other members of the Court succumbing? My own theory is
that we place this in the context of the Court’s long battles with the executive branch.
Battle after battle in which the Court strikes down various components of the New
Deal program. Here finally was an opportunity for the Justices who had not only
been at throat of the President but at each other’s throats in the 1930s to come
together on an issue that they could find some common ground. What was the issue?
Congress has the authority to delegate power to the President. The issue in the case
did not involve independent inherent power but a narrow question of the authority of
Congress to delegate power. I think when that decision was rendered that nobody
could have anticipated that Curtiss-Wright would become this giant, dominating our
foreign affairs jurisprudence. Certainly, newspaper reports at the time gave no
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indication. And yet, the failure of the Supreme Court Justices to check a colleague’s
dicta has haunted America ever since.

I’1l stop there. Jules, you have some comments?
JULES LOBEL: Should I go up there or —
ADLER: Sure you come on up.

LOBEL: No, stay where I am. OK. Well, thank you for that terrific discussion of
Curtiss-Wright. Curtiss-Wright is a particular nemesis of mine because every time I
file a brief in one of my foreign policy cases, I start with Youngstown and the
government always begins its brief with Curtiss-Wright. So 1 take great pleasure in
Dave’s deconstruction of the — and criticism of the Curtiss-Wright opinion.

I’d like to make two points that are a little different than Dave’s. One, which you
might find shocking, which I’ll explain, which is a little bit of a defense of Curtiss-
Wright. But the first point is that I have always thought that the way to argue
Curtiss-Wright and the way to discuss it is to say, as Jackson said in a footnote in
Youngstown, well look, Curtiss-Wright only really said that Congress — that
President can do this because Congress authorized it. They authorized it in a broad
way, but they nonetheless authorized it. And therefore, apart from being dicta, it
doesn’t at all stand for any proposition that the President has inherent power or
anything like that. And to that extent I think — I always say Curtiss-Wright is totally
consistent with my position in its discussion and it’s holding, apart from this sole
organ point, in that when Congress authorized it, the President’s power, as Jackson
says in Youngstown, is at its zenith.

And I think if you — there’s a lot of potential for hope in this. I have a lot more hope
than Dave suggests, in that both Hamdi and Hamdan focus on Youngstown. And if
you look at Youngstown, Youngstown says Curtiss-Wright is an easy case in that
there Congress gave the President the power. So that, to me, is the way we have to
really argue Curtiss-Wright, is to try to relegate it to its original holding, which we
often do in the law. And I agree that it’s taken on a life of it’s own. But I think if we
could narrow it back to its original holding we’ll be in pretty good shape.

The second point I want to make, which is sort of my limited defense of it, and you’ll
see why it’s limited, is that I totally agree with Dave’s history that this was a bogus
history that Sutherland came up with. But you have to understand the problem they
had. And they had a real problem, which is particularly to conservative members of
the court, the anti-Roosevelt members, which Sutherland was a part of, had just held
that broad Congressional delegation was unconstitutional. They have to figure out a
way to uphold this statute, which they want to uphold, despite the fact that under
their prior precedent of a year — of the same year basically, it was patently
unconstitutional. Now, they could have taken a narrowing view, but their view on
domestic statutes was to really hold the line on delegation. Today, Curtiss-Wright
wouldn’t have raised any problem because today the non-delegation doctrine is
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basically a nullity, and therefore Congress can delegate broad power to the President
both in domestic and in foreign policy. And the Court routinely upholds the type of
delegation that the struck down in the 1930s.

But in 1936 the conservative members of the Court had a problem. So Sutherland
picks up this academic book he wrote and says, well, foreign affairs are different
than domestic affairs. And I want to focus on one little thing which I think could
have a role, if you really read Sutherland’s theories, in limiting President power —
presidential powers. His point in this book he makes — and he makes in the Supreme
Court opinion — is that there are some powers in foreign policy that inhere to the
nation not because they’re in the Constitution, there have to be implied powers in
foreign policy because we have powers from international law. International law
gives every nation the power. For example, the power to increase our territory — to
buy territory or to annex territory. It’s not in the Constitution. Sutherland says
somewhere in the U.S. government there has to be that power because international
law gives every nation the power to increase its size. And he goes through a number
of powers like that.

Here’s the theory of implied powers. Apart from this whole business of state versus
federal at the time of the Constitution — I don’t give that much credence and that has
been criticized correctly. The point of implied powers, though, coming from
international law is not so easy to defeat. And it comes with a corollary — a corollary
which is very familiar to students of constitutional law — which is that not only are
there implied powers, but there may also be implied limitations. And Marshall
himself recognized that there were implied powers, but the implied limitations might
be limitations that come from the Due Process Clause, like the right to privacy,
which is not in the Constitution. Now, if Sutherland says that there is an implied
power stemming from international law which gives the government certain foreign
affairs powers, which makes it different than domestic powers, it seems to me
logically the corollary of that is that there are implied limitations on government
power. Also stemming from international law.

And I think Curtiss-Wright supports a proposition which this administration would
vigorously deny, and John Yoo would vigorously deny, which is that international
law imposes certain basic limitations on governmental power. Not just the
President’s power but governmental power. Because if Sutherland is right in
Curtiss-Wright and the government has implied powers in foreign policy from
international law, how could they get the implied powers without the implied
limitations stemming from the same law that gave it the implied powers? 1 think
therefore Curtiss-Wright supports a proposition of limitations stemming from
international law.

Now, the key leap in logic which Sutherland made which to me is totally — comes
from nowhere — is to say because the U.S. government has implied powers, which I
think is correct. Ergo the President must have these implied powers. But there is
nothing that logically follows from the fact that the U.S. government has the power
to buy territory or to annex territory to say that that’s a presidential power. You’d
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have to look at the structure of the Constitution and say where should this power go?
If it’s like something that the President does, well then maybe the President should
have this power. If it’s like war or something the Congress does, then Congress
should have the power. So to make the leap from the U.S. government has certain
implied powers in international affairs to the fact that the President has all these
powers that are inherent and there are no limitations I think is totally wrong.

But I would try to resurrect — and I’m fighting a hopeless battle on this — but I would
try to resurrect the notion of limitations coming from international law. And the one
case in 20™ century history which really supports that proposition is Curtiss- Wright.

ADLER: Another point to be made here is that Sutherland throughout his career
denied a presidential war making power. That’s very clear. He never claimed that
the President enjoyed a unilateral war making power. So whatever mischief you can
see in this decision, you cannot squeeze from it a presidential war power. And that
makes even more ironic and erroneous George H. W. Bush’s invocation of the
Curtiss-Wright decision to defend his power to go to war against Saddam Hussein in
the Gulf War. Presidents then can — are capable, obviously, of misconstruing and
distorting Curtiss-Wright, although it doesn’t need much distortion to justify
presidential power.

LOBEL: Maybe we should take — we have time maybe for one or two questions.
Unfortunately we’re way out of time but —

ADLER: And Jules has to catch a plane. The car’s engine is running, as we speak.

AUDIENCE MEMBER: Hadley Arkus isn’t here, so I thought maybe I would play
his role and defend Sutherland a little bit, although Sutherland is one of my least
favorite Justices. Doesn’t rank quite as low as James McReynolds or Clarence
Thomas, but he’s near the bottom. He was, of course, in Curtiss-Wright trying to
differentiate between domestic powers of Congress in which he thought they weren’t
any — these questions belong to the states — of labor relations and labor standards and
so forth, and foreign policy. And the national government didn’t have to contend
with the states in foreign policy. It had to contend to the states and defer to states in
domestic matters.

And he, of course, was a patriot. Joel Pascal in his biography of him called him the
“perfervid patriot from Utah. ” And of course he was, as you pointed out in all his
writings, he was a super patriot of the United States.

But I think maybe we can defend Curtiss-Wright in a somewhat different way by
saying that if you read that paragraph in which the sole argument — sole organ
argument appears — if you read it carefully, it really can be read to read a little more
than what John Marshall said, is the sole organ of communication. And everything
else is extraneous. But that language, which is of course the strength of power in the
President’s assertions with regard to Curtis-Wright, is the sole organ — was word sole
organ of the nation in this vast external realm. If you read it just as a power to
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communicate, then he simply is John Marshall all over again, and I think you can
read it that way.

Now, it’s certainly true that Presidents and courts have read it much more broadly.
Lou Fisher has said that the scholars have trashed Curtiss-Wright, but the courts have
loved it and they have extrapolated it to a wide range of reasons. But I think that
trying — if you can limit Curtiss-Wright by saying he’s only talking about the
communication, not war making policy, because as you said he doesn’t support a
unilateral war making power. And God knows if the President is the sole organ, war
making power should follow from that. If you read it narrowly, maybe it can be
defanged in that way.

ADLER: Thank you. I appreciate the impersonation of Hadley Arcus. Who is not
here, but who would disagree. Dean’s got it exactly right. Now we just need a John
Yoo impersonator and then we can move on.

I want — I make two points about that, Dean. One is that Sutherland goes beyond
simply construing it as a communicative power because he talks about the
President’s plenary power in foreign affairs including the sole power to make
treaties. He says into which the Senate may not intrude. And that’s simply not true.
And in fact in his book Sutherland had talked about the fact that historically the
Senate had engaged in negotiations. So I think it goes far beyond trying to limit to
communication.

The other point is that even thought this involved only foreign affairs, nevertheless
the Court followed the reasoning of the two 1935 cases. In the beginning of his
opinion Sutherland says if this delegation involved domestic — he said if this case
involved legislation in domestic affairs that would be a different matter. But we
don’t have to rule on it. Meaning the question of whether there was a separate
delegation standard was not before the Court. I think that’s important to note. There
was not a question of whether there would be a different standard to govern domestic
as opposed to foreign policy acts of delegation, because a number of scholars have
drawn the conclusion that the Court was creating a new standard here allowing
Congress to provide even broader acts of delegation. But the Court said that issue
was not before the Court, so I think it’s an error to suppose that the Court was
establishing such a different standard.

Now, that hasn’t stopped subsequent Courts from invoking Curtiss-Wright for the
proposition that the Court was laying down a new doctrine to govern delegation in
foreign affairs, saying that Congress can in fact delegate a broader authority to the
President. But that issue wasn’t before the Court, so I would say that’s dicta as well.
Yeah?

LOBEL: Dave, I don’t understand something, which you just said. The —how could

they get around the old cases without creating — the old cases which said delegation
is narrow — without creating a new standard?
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ADLER: Well be —

LOBEL: I take that language from Curtiss-Wright to mean they didn’t have to deal
with the problem of whether if this was a domestic matter, this could be done
because they could create a new standard for foreign affairs.

ADLER: I know you do, we probably have a small difference there. But that’s why I
emphasized that the outset that this is an exercise in contingent delegation, which is
different than Panama Refining and Schechter Poultry in 1935, cases involving
legislation that the Court stuck down. This is more narrow. Contingent delegation is
more narrow than Congress engaging in what might be described as a blank check of
authority to the President, which was the problem in Panama Refining and
Schechter. Contingent delegation is a statement which says if you find these facts,
then here is the power. That’s more narrow than granting to the President the
authority to create a new standard, which was the problem in Panama and Schechter.
So it’s not often described or discussed in the literature, but I think emphasis has to
be placed on the fact that this is a contingency, limiting the President in effect to a
fact-finding exercise. If he finds the fact, then he can implement the authority. So
that Congress can control the exercise of the implementation of that power I think in
a more effective way. Yeah, Dan?

DAN: Dave, I’'m with you 105% on inherent powers, but on delegation I'm a little
confused. It seems like you wouldn’t have any problem with a law that says if the
President finds that Iraq has weapons of mass destruction then he can do whatever he
sees fit in order to restore national security. That’s not very different from where we
are.

ADLER: Right, but I would have a problem with that because that’s a different breed
of animal. Allowing, as you said in the second part of your sentence, that the
President might do anything that he wants — and I know you’re just pointing out an
exaggerated hypothetical. But that would unleashed the President to do exactly that,
anything he wants to do. Here in this exercise of contingent delegation, Congress
had narrowed the scope of authority. If you find that the imposition of the embargo
will help to restore peace then you can impose — so I think that Congress had
narrowed that authority as opposed to the kind of unchecked delegation in your
hypothetical. I would hope it would be hypothetical at least. Yeah?

M: Dave and Jules, when Marshall made that comment in 1800 after he talks about
the sol organ doctrine. If you go down six or seven paragraphs, all very short
paragraphs, he has a very interesting language there that he says however Congress
could change the mode of proceeding I think was the language. Mode of proceeding.
That’s kind of interesting. Congress could change the way the President executes a
treaty. And in fact Congress did that in the 1830s. Congress was concerned about
the way the President was extraditing certain people as to whether there were
sufficient grounds, and they set up in a statute, they changed the mode of proceeding,
that the individual could take the matter into federal court to have a judge determine
whether the President has sufficient authority. So even Marshall himself, far from
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giving a sole organ or making it, showed that Congress by statute could place some
procedural constraints on the President.

LOBEL: Yeah, that’s a fine point. And that reflects Marshall’s jurisprudence in the
area of war making and foreign affairs, and that is that the President is simply an
agent of Congress. And that too reflects the framers’ understanding that the
President is there to carry out the will of Congress, as Elbridge Gerry explained in
the Convention. Anything else?

ADLER: Everybody’s tired. It’s been a long day.

ADLER: Thank you. And Jules thanks for staying around long enough. I think your
car is warmed up by now.

LOBEL: Thank you.
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We’re again going to be talking about change and continuity — this is a theme very
familiar to students of the presidency — as we balance the remarkable textual
continuity of Articles I and II with the challenges faced by changes over time — as
was mentioned yesterday, the challenges of fitting 18" century text to our 21*
century realities.

So my charge to the panel I guess is twofold. First, how should we treat history?
How much should the past or precedent legitimate or delegitimate current behavior,
or is the search for precedent itself problematic or unproductive? There are of course
many ways of thinking about history that we see in the literature, the evolution of
power. I come from 15 miles from Dover Pennsylvania, so evolution is on my mind.
I suppose we could talk about the intelligent design of the presidency here if you
wanted, but I was thinking more along the lines of is power evolving in a linear
sense. Is it cyclical? Is it as Steven J. Gould used to say, a punctuated equilibrium,
where we see large shifts over time and then something of a plateau? You might
think in these terms of the intersection of what Stephen Skowronek has called
political time — that is where Presidents find themselves with regards to the context
of history — and secular time, again more of a linear shift in the very groundings of
the presidential office and the American polity.

So does history repeat itself? Does it rhyme, as Mark Twain suggested? One thing I
also want to charge you with is — from this panel especially — is to look at these
issues from a presidential perspective. This is perhaps something we haven’t done
much of in the conference. After all, as Tom Cronin wrote a little bit ago, quoting
from the vantage of Presidents and their staffs, everybody believes in democracy
until he gets to the White House. Why is that so? And I’ll ask Michael to go first.

MICHAEL GENOVESE: Thank you, Andy, and thank you to the conference
organizers. This has been a wonderful day and a half so far, and I’ve taken more
notes here than I do at any other conference, and that’s really a tribute to the
substance and the meat of the presentations.

The subject of this session is to examine the historical parallels between the George
Bush post-9/11 war against terrorism and the American past, or to determine if what
we are facing is something new and different. And while there are clearly certain
parallels and continuities between the past and the present problems, I would like to
suggest that we are entering a very new age, a new era, one that may have its roots in
the 1950s and the 1980s, but one which has crossed a line in the post-9/11 period.
And so what I’d suggest is that the motivation may have existed in the 50s and the
’80s, but the means finally came about in 9/11.

Some people have discussed it in a slightly different way. If an imperial policy leads
to an imperial presidency, does an age of terrorism — that is to say war without end —
lead to a permanent imperial presidency? Does the imperial presidency then become
a permanent fixture of American politics? And I like to argue that the new
challenges and new problems created by 9/11 do indeed create for us a new era. The
Bush presidency, I would suggest, marks the end of conservatism in America:
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conservatism as we used to understand it. Today, I would argue that both parties are
big power parties. The republicans believe in a big state, the anti-terrorist state. The
democrats continue to believe in the big state, the welfare state, the social welfare
state. And so both parties today, I would argue, are parties of big government.

And this is a fairly modern invention, and one that probably goes back, as Tom
Cronin has so eloquently written elsewhere, to Clinton Rossiter, the great
conservative scholar and intellectual, who in the 1950s and 1960s was promoting the
unusual case for a strong heroic model of presidential power to a conservative
audience not very susceptible to those arguments. Rossiter’s arguments were
interrupted by the ’60s and the *70s, but they were in some ways revived in the
1980s, in the Ronald Reagan presidency when people like Cooper in the Office of
Legal Counsel and Terry Eastland, who wrote the book Energy and the Executive, all
of a sudden — following Rossiter — discovered the joys of presidential power for
conservatives. That power could be used for conservative ends. And that movement
I think really hit its peak after 9/11 when the death of small government Republicans
was lead by George W. Bush, John Yoo, and others. And so the old Left-Right
divide, the old Democratic-Republican divide became less relevant in the new age.

What became more relevant? And that’s where I’'m going to have to ask for some
help from Robert Spitzer or Robert Vana-Spitzer, who’s going to be my lovely
assistant and hand out a handout to everyone and then we’ll put a chart up on the
overhead. And what I’ve tried to do is chart out the new cleavages and the new
divisions that exist in the United States. And with my apologies to Lou Fisher and
David Adler, who were the stars of yesterday, I do make reference to them in this as
you’ll see, and I’ve reduced, obviously, political reality to the point of caricature.
But I would argue that you could basically divide this issue up into three different
segments or three different branches. The absolutists, most often referred — John
Yoo and others, on one end. The literalists, the Adler/Fisher position on the other.
And then in the middle is sort of a constitutional/political view. And that is as
obscure as my comments will be. There we go, it took Andy to clarify it a bit.

And what this chart is designed to do is to give you a sense in what the divisions are
that I would argue currently exist between these three different camps. And again,
they are caricatures, and please understand that. On the absolutist side, there is John
Yoo and members of the Reagan and Bush Administration, all of whom pretty much
fall into this absolutist view that the President’s power in times of war knows no
bounds. You’ve heard so much about that already. On the other side are the
literalists, Harold Koe of the Dean of the Yale Law School, Dave Adler and Lou
Fisher, who are among us. These are people who pay a tremendous amount of
respect and deference to the Constitution, and for that they are to be certainly
admired. Even in the best of times, the Constitution needs all the friends it can get.
In times of war, it needs those friends even more powerfully. And Dave Adler and
Lou Fisher and others have been true to the Constitution and have asked us —
demanded that we take the Constitution seriously. And so I have great sympathy for
that position, even though I would put myself — and I put Tom Cronin, at the other
end of the table — in a different position, one that I think looks a little differently at
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these issues. Absolutists see a very expansive, almost limitless amount of
presidential power, independent of Congress. And that is not technically a new
position, but in terms of its embrace by Republicans, it is a new position. At the
other end, literalists have a fairly narrow view of power. Whereas in the middle,
Tom Cronin and I — and I don’t mean to speak for him — have sort of a shared view
of power.

Primary authority to the absolutist is of course the President. To the literalist, it’s the
Congress. And I would say it’s more of a shared power. The primary authority of
the President versus the Congress.

The source, practice, or necessity. To the literalist, it’s the Constitution. And in the
middle, the Constitution, politics, and circumstances help to determine. We saw a
little bit of that yesterday, when Don Robinson was arguing that culture and politics
matter, and Lou was arguing that the Constitution matters. 1’d argue they’re both
right.

The description of the absolutist is the unitary executive, and we have one of the
unitary executives here in Chris Kelly. I think the unitary executive consists of
basically six parts. And I’ll only mention them, Locke’s prerogative, Hamilton’s
energy, Lincoln’s doctrine of necessity, Rossiter’s constitutional dictatorship, the
Constitution’s interpretation of coordinate construction — a merging of the executive
clause with the commander-in-chief clause — history’s precedents, and finally the
Court’s decisions — especially the one David Adler so eloquently spoke of yesterday
— U.S. vs. Curtiss-Wright. Put all those together, and you’ve got the absolutist’s
unitary executive. It is — as it says at the bottom — an imperial presidency on
steroids, a presidency above the law, disembodied with the separation of powers and
the checks and balances. It is the President as Superman.

At the other end, you have a more circumscribed executive, one based on the rule of
law in the Constitution. And in the middle, I would argue that we really actually do
have more of a political executive.

The goal for the absolutist is strength and security in a dangerous world — to be
tough. The goal for the literalist, I would suggest, is the rule of law, to chain the dog
of war. And in the middle, sound policy in a dangerous world.

The model of the absolutist is of course George W. Bush. And I think — and I hope
I’m not being unfair to David and Lou — the model of the literalist would be James
Madison. Ilook towards Abraham Lincoln for guidance.

The requirement for the absolutist is presidential decision or action. For the literalist,
it’s an enabling legislation from Congress. And the case — the court case that is often
cited by these groups, clearly, Curtiss-Wright is the one the Presidents prefer, and
that’s what David Adler spoke of yesterday. Milligan 1 think would capture the
literalist view, whereas Youngstown is more the view of the constitutional/political
model.
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Power is inherent, implied, and it’s all in Article II and that’s all you need to the
absolutist. To the literalist, express powers are important, Article I is important, and
the President has limited power in Article II. And what is the basis of this authority?
To the absolutist, it is necessity, function, and structure. To the literalist, it’s the rule
of law, the Constitution and the will of Congress. Again, apologies to Lou and
David, sitting in front of me, I’'m very self-conscious of the fact that these two great
scholars are here and I hope that I have not done you too much of a disservice.

And so what type of President do we want? What type of President do we need?
And what type of President can the Constitution permit as we move forward in this
age of terrorism?

To go back to something touched on yesterday, to what extent can we take this 18™
century constitution and see it evolve for a 21* century superpower? And so I'd
argue that 9/11 is new, but it brings up some old charges and some old demands for
power. It’s often said that 9/11 changed everything. And no doubt, it has had an
impact, but it seems we have a choice here — I’'m going to emphasize the word
choice. The Bush Administration has handed down a version of reality, the
absolutist position, but I think we have a choice, and we would be doing ourselves
and our Constitution a disservice if we simply accept what we’re handed by the Bush
Administration. I think we need a public debate, and I think we need to make a
choice as to where we go from here. And as I would starkly put it, do we want to
give the terrorists the victory that they neither deserved nor have they earned by
allowing the administration to trash our Constitution, undermine the rule of law, and
retreat from the separation of powers, or is there a way we can move towards an
honoring of the Constitution, as David and Lou talk about, but one that also
understands and is animated by the political realities of a 21* century superpower,
still guided by an 18™ century constitution? Thank you.

RUDALEVIGE: Great, thank you very much, Ben?

BENJAMIN KLEINERMAN: OK. I think what I’m going to articulate falls within
the second category. I’m going to try to articulate what I understand to be Lincoln’s
understanding of prerogative power. The questions and controversies surrounding
this power have been with us since our founding. The current administration has
become especially fond of speaking of its presidential prerogatives. So this invites
the question then, what is the prerogative power and does it exist within our
Constitution? And if so, how does it fit? It seems especially important, I would
argue, to differentiate this power in its defensible form from what I will argue is the
indefensible form of this power advanced by the current administration.

Locke defines prerogative as “the power to act according to discretion for the public
good without the prescription of the law and sometimes even against it.” And yet,
Locke defines constitutionalism, “whoever has the legislative or supreme power of
any commonwealth is bound to govern by established standing laws promulgated
and known to the people, and not by extemporary decrees.” Locke’s definition of
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constitutionalism, according to which political power should only be exercised
through standing law, is clearly intention with the discretionary power to exercise
extra-legal and even illegal powers.

On the one hand, constitutional government allows its citizens to know exactly what
to expect from their government and comport themselves accordingly. It frees them
from worries about those holding the power of the state acting arbitrarily. On the
other hand, the discretionary nature of prerogative permits a degree of arbitrariness
that’s antithetical to assistance of standing law. This clear tension — if not
contradiction — indicates the problematic place executive prerogative power has
within a constitutional order, ours, or any other like ours. Because of this
problematic place, the exercise of anything like a prerogative power has, since
almost immediately after our founding, engendered a great amount of controversy.

One of the first public disputes between Madison and Hamilton occurred in 1793 —
as most of you would know — over whether Washington had the discretionary power
given to him by the Constitution to assure proclamation of neutrality in the war
between France and Great Britain. Thus, the controversy surrounding the Bush
Administration are by no means novel, as I think has been emphasized about this
conference. Moreover, our very system of government expects and even depends on
both attempts to expand political power within the Constitution and contestations
over such attempts. Madison famously writes in Federalist 51, ambition must be
made to counteract ambition, and then says the interest of the man must be connected
with the constitutional rights of the place. In other words, our system expects both
that the ambitious will seek power, and that they will connect their power to their
constitutional place within the government. Thus, it is not surprising that Presidents
have always justified the exercise of discretionary power, and the members of
Congress have contested both their actions and the claims defending their actions.

Why is it that Presidents are particularly prone to expanding their powers in matters
of discretion? Both the immediacy and the unity of executive power permit it to
respond both to internal and external crises in some would say the most effective
fashion. These same characteristics also may make it particularly adept at the
discretionary activities in which the nation’s representative sovereign must engage in
relations with other countries. That being said, the constitutional tradition suggests
that discretionary power can only be justified when exigent circumstances compel
action for the public good that either should not or could not have been anticipated
by the existing laws. In other words, discretionary “extralegal” authority should only
be exercised if there’s a compelling reason why this sort of power needs to be
exercised. As such, it can’t possibly exist as a legal power. It exists only insofar as
it is activated by necessity. In other words, it’s not an inherent — and what I argue is
that it’s not an inherent power, it exists only insofar as it’s activated by necessity.

One might say that the laws should not attempt to anticipate and authorize all
necessary governmental action because there are circumstances in which it is prudent
to leave a certain degree of discretion to the executive power. And in the second
place, the existing laws simply cannot foresee and thus authorize the whole variety
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of responses that may become necessary. But again, the power when exercised is
always inherently contestable — I would say — rather than inherently given. It’s
always inherently contestable.

That being the case, when the executive acts in an illegal manner, when he acts
against the existing laws, constitutionalism demands a stringent test of necessity.
The constitutional citizen and, more importantly, the member of Congress exercising
his or her constitutional responsibility must ask was the otherwise illegal action
essential to the preservation of the system of constitutionalism itself? In other
words, discretionary power to the extent that it resides in the executive cannot be
understood to permit any and all actions he chooses to authorize for himself or his
subordinates. To remain constitutional, discretionary executive power cannot
become a matter of what Locke calls at one point “free choice.” For instance, the
executive cannot keep American citizens such as Hamdi detained for a prolonged
period of time without trial. To paraphrase Lincoln, to remain constitutional, such
actions, otherwise unconstitutional become constitutional only by the absolute
necessity of their use.

This distinction is important because, on the one hand, if the President claims
necessity forced him to this action, the President’s claims can be scrutinized and
judged. It’s not inherently legal. It’s exercised as a matter of discretionary political
judgment in response to a pressing exigency and can be scrutinized as such by
Congress and by the country as a whole. On the other hand, if the President claims
an inherent right within the Constitution to take any and all actions he deems
necessary, such a claim does not invite judgment, and may even aim to preclude
judgment in a kind of inverted legalistic logic, i.e. I have the legal right to take any
and all actions I want outside and even against the law. In other words, a legal right
to break the law, as Nixon said in his interview with Frost.

It’s the last claim, made for the first time explicitly by Richard Nixon and often
made implicitly by the current administration and the John Yoos of the world, that’s
new and that has especially troubling implications for the rule of law. This claim is
even more troubling to the extent that we as a constitutional people don’t utterly
reject it. In fact, I would say the modern notion of constitutionalism is founded on
the rejection of this very claim. Hobbes advances it, Locke disagrees with Hobbes
on almost precisely this issue — whether the sovereign acts outside of the law.

So in truth, this last claim, as Nixon famously says, when the President does it, that
means it isn’t illegal, should not be understood as novel. It’s in a way the claim of
royal prerogative as I think came up yesterday. For what it’s worth, it seems to be
precisely this difference between the executive’s discretionary power to act when
necessity compels and a rightfully unchecked prerogative power to take whatever
steps the executive chooses that causes all of the Founders, even Hamilton, to depart
from Locke and refrain from referring to a presidential prerogative of this sort. In
other words, nowhere in the Federalist Papers, or even in Hamilton’s most strident
defense of the executive, does he refer to a prerogative of this sort.
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Why has our current administration been able to advance an argument that
approaches this claim without it being utterly rejected by the American people? To
answer this question, I would argue, we must return to the model of the separation of
powers articulated by Federalist 51. The expectation is that Presidents will seek to
extend their power. But our system also expects that extension of power without
authority will be most easily contested by the other branches. Authority can existing
only in areas where the President has political support. So if the President were to
begin attempting to detain large amounts of people pre-9/11 when we weren’t
engaged in a war on terror, members of Congress, if not his very own subordinates,
would surely have heartily resisted. The war on terror gives the President the new
authority to claim and exert new powers, even to claim and exert powers that are
contrary to the exiting laws — I’m not saying this as a matter of normative claim, I
just think this is why people don’t utterly reject the claims Bush is making.

As Madison rightly said in a 1793 debate with Alexander Hamilton, war is the true
nurse of presidential aggrandizement. War gives Presidents new authority and thus
new powers. And in a way, it may be precise as the reason that we’re always having
wars on poverty, wars on drugs, etc. A President’s power is greatest when the
structure of the office is invoked, and the immediacy, the unity, etc., and that’s in so-
called wars.

The nature of the war on terror then should make us worry even more about these
assertions of presidential power. When Lincoln claimed his authority, he justified it
by pointing to the extraordinary nature of the situation. When ordinary times return,
he implied — and says — my powers will not be acceptable. Given the asymmetric
threat posed by terrorism, our attempts to combat it seem to create the conditions for
a kind of permanent war President — with all of the lack of restrictions that term
implies. This development is perhaps most troubling and most difficult easily to
address.

RUDALEVIGE: Thank you, Luke?

LUKE NICHTER: By way of a brief introduction — because I am less well-known
than a couple of the other panelists here — I am a historian of American foreign
relations. And my area of research is the Nixon Administration and foreign policy
with Western Europe. In the process of this research, the primary source with which
I’ve spent by far the most amount of time has been the Nixon tapes — these 3700
hours of secret voice-activated recordings that Nixon never intended to become
public — of which, approximately 2100 hours are released now. In the process of
listening to now over 1000 hours and producing a few hundred pages in transcripts,
this has really become a completely independent research project for me. I have
many anecdotes that I could share with the audience of things that I’ve heard on the
tapes, still unpublished, but what surprises me more than anything is the extent to
which so much existing literature on the Nixon Administration — which according to
the Nixon Library reading list — now numbers to at least 1200 books — captures at
best a partial glimpse at a particular policy story.
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The tapes themselves are of course only one view that we have into the way a
decision evolved. But without the tapes, so many books appear with less texture,
contour, and focus. Unpublished examples that come to mind right at the moment as
I was preparing these remarks include the fear and paranoia that Nixon had in the
run-up to the 1972 election, a fear that was rooted in his failure in the 1960 election
as he thought some of the same elements would defeat him once again in 1972. The
way that Nixon manhandled Arthur Burns, Chairman of the Federal Reserve
beginning in late 1971. The general nature of communication between the White
House and the Congress — perhaps the best examples are the process by which the
Pentagon Papers were transferred to the Congress. And finally, although there have
been plenty of written divisions within the Nixon Administration, whether it be
between National Security Advisor Henry Kissinger, and Secretary of State William
Rogers, between Secretary of Treasury John Connelly and the Council of
International Economic Policy chief Pete Peterson — which were the two men that
Nixon said were smart enough to be President one day — and the rest of the Cabinet,
the tapes show that at times this chasm was much more broad and was truly a
division between Nixon and everyone else in his staff, including even his closest
advisors.

The topic on which I wish to speak today relates to the recent publication, The New
Imperial Presidency, by my colleague and fellow panelist.

I agree that Presidents since Watergate have resisted probes for information and have
asserted executive privilege over a wide range of records. However, I would agree
this trend probably began earlier than Nixon or at least was set in motion earlier,
perhaps with Franklin Roosevelt. After all, Roosevelt also made secret recordings in
the White House, primarily to compare what he told members of the press they could
say — he was not allowed to be directly quoted. He was always referred to as the
White House spokesman — in what actually appeared in the newspapers the next day.

In the dawn of a postwar era, as the United States emerged as a hegemon, so
naturally the range of powers accessible by the President should be those
commensurate with the geopolitical status of hegemon.

Richard Nixon inherited, in 1969, this climate of ballooning presidential power, and
then made it worse — much worse. One of the most geopolitically adept leaders of
modern times, he also happened to be the American President least inclined, ever, to
respect constraints on his own authority. After all that had happened during the
Johnson years, he still believed that the requirements of national security, as he
defined them, outweighed whatever obligations of accountability, even legality, that
the presidency demanded.

In the process of executing this power, Nixon made several mistakes that were
distinctly his own. The first was to generally exaggerate problems that confronted
him. The leaking of the Pentagon Papers to the New York Times was not a threat
comparable to secession in 1861, or to the prospect of subversion during World War
IT and the early Cold War. Nixon’s second mistake was to employ such clumsy
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agents that they got themselves caught. And his third mistake, the one that ended his
presidency, was to lie about what he had done in a futile attempt to cover it up.

Where Nixon went wrong was not in his use of secrecy to conduct foreign policy or
any other policy. Diplomacy had always required that. But where he went wrong
was in his failing to distinguish between actions he could have justified if exposed
and those he could never have justified. Americans excused the lies that Eisenhower
and Kennedy told because the operations they covered up turned out to be defensible
when uncovered. So too did the methods by which Nixon brought about the China
opening, the SALT agreement, and the Vietnam ceasefire. The results in those
instances made reliance on secrecy, even deception, seem reasonable.

But what about the bombing of a sovereign state? Or the attempted overthrow of a
democratically elected government? Or the bugging of American citizens without
legal authorization? Or burglaries carried out with presidential authorization? Nixon
allowed all of this to happen during his first term. His reliance on secrecy became so
compulsive that he employed tactics in situations for which there could never be a
plausible justification. So when denial was no longer possible, in large part because
Nixon, with his secret Oval Office taping system, had even bugged himself, a
constitutional crisis became unavoidable.

The President’s behavior provoked Congress into reclaiming much of the authority
over the conduct of national security policy that it had abdicated during the early
Cold War. Frustrated by a long and bitter war, utterly distrustful of Nixon’s
intentions, sensing that his authority was crumbling, Congress voted in the summer
of 1973 to terminate all combat operations in Indochina. It then passed the War
Powers Act, which imposed a 60-day limit on all future military deployments
without Congressional consent. Nixon’s vetoes were overridden and the restrictions
became law. And it was then left to his successor, Gerald Ford, to suffer the
consequences. When North Vietnam invaded and conquered South Vietnam in
spring of 1975, he was unable to do anything about it.

The isolation of Richard Nixon in the White House was a self-imposed exile. He
preferred to handle difficult issues himself, disappearing with his problems for hours
or days at a time, and then returning and taking action, in some cases, without
informing his closest advisors. A number of times, Nixon says on the tapes, screw
the Cabinet and the rest. Or, I'm sick of the whole bunch. Or, the staff, generally,
screw them. And as for the Cabinet, except for Connolly, the hell with them. In
dealings with other nations, several times Nixon would caution that the last person
who should know should be the American ambassador stationed in that country.
Even within the National Security Council, Nixon, at times, didn’t trust statutory
members, including his Secretaries of Defense and State — once saying, please,
please, don’t tell them. They leak everything out.

So when buy-in by Nixon’s closest advisors was most important, they were often left

in the dark. When Nixon allowed the Pentagon Papers to be transmitted to Congress,
Nixon wanted this to occur on his own terms. When John Ehrlichman informed
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Clark MacGregor that the papers would go only to a handpicked group in Congress,
which naturally did not include the Vice-President, MacGregor responded, I know of
no procedure for the President to transmit documents to the United States Senate and
bypass the presiding officer. Ehrlichman responded, we’re about to make one, and
hung up.

When Nixon was deeply worried about the state of the economy in the run-up to the
1972 election, rather than have Chairman of the Federal Reserve, Arthur Burns, in
for a personal plea for help, Nixon tasked his incoming chair of Council of Economic
Advisors to, “Go right up to Arthur and kick him in the nuts on the money supply.”
When probing alternate solutions to a problem, especially when Congress was
supposed to be a part of the solution, either in statute or in precedent, Nixon says,
more than once, “I’m all for stretching the law a little here, if we can stretch it
without getting into too much trouble.”

So then has the governmental balance of power shifted back to the President to an
extent comparable to the Vietnam/Watergate era? Here I would conclude by
extending the argument of The New Imperial Presidency to say that in the short term,
Watergate helped to restore balance in the American system of government, but in
the long run, it has made this balance more precarious. Because Watergate helped to
define and sanction an entirely new category of extra-constitutional presidential
behavior, behavior that is outside the spirit of the Constitution, but not quite
impeachable.

I know of no clear solution to reverse this trend, but if leadership on this issue comes
not from the White House, it will be a matter of when and not if one of the other
branches of government acts, perhaps again on the scale of the War Powers Act or
even Watergate, to restore the balance in our system of government more in line as
the framers had originally intended. Thank you.

RUDALEVIGE: Thanks very much. Tom?

THOMAS CRONIN: Thank you very much, Mr. Moderator. I want to thank, as
many other people have here, Dean Larry Velvel, organizing this conference. But
also in addition to thanking Larry, I think we all should extend our thanks to Jeff
Demers for organizing all of our logistics and providing lunch. And how about a
hand for Jeff, over there?

I can speak at least for some of the speakers. Many of us are invited from time to
time elsewhere — other colleges, universities and conferences. But rarely has a
conference organizer been in touch with us as systematically and as thoughtfully and
as solicitously as Jeff. And so big thanks to him as well the patient women behind
the desk here who are official photographers and camera persons. They’ve been the
most patient people in the room, and I’m tempted to ask them what they think about
all these things we’ve been uncovering or exposing from signature statements to all
of Christopher Pyle’s and Jules’s horror stories. It’s amazing.
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The two questions before us are have we seen these issues before, and are things the
same or worse? And the answer is, I think to everybody here in the room, probably
yes and yes. So having answered the questions that were posed to us as a panel, I'm
going to proceed to make some random thoughts about several different things that
have come up during the past day and half, if you will.

I can’t resist saying that three precincts from here, both George Bush number one
and George Bush two both served a four-year term at Andover Phillips Academy.
Had there been this town meeting on the campus of Andover’s campus back in the
’50s and ’60s when these gentlemen were in school, just in this neighborhood as I
understand it. I paid a visit over there this morning. I didn’t see any monuments or
plaques or statues yet erected in honor of them. But it’s interesting. There must be
some memorabilia there that would be interesting.

We have Mr. Madison’s Constitution and I think many of our recent Presidents,
going back quite a ways — and Pete Irons has done a great job on his history of war-
making Presidents and Arthur Schlesinger, in his seminal book, The Imperial
Presidency, documenting the corner-cutting and the bending of the Constitution that
have, with some regularity, occurred prior to the Clinton/Bush era. We have in Mr.
Madison’s Constitution, but in a way we have an unacknowledged Constitution, and
that’s Mr. Machiavelli’s Constitution. And I quote from Machiavelli, and a quote
that inspired a lot of the writings of Clinton Rossiter, and it’s a very simple one-
sentence quote, and the fact is, those who get to the White House often have this
Constitution implicitly that guides them. And it is as follows: “Those republics
which in time of danger cannot resort to a dictatorship will generally be ruined when
grave occasions occur.”

That’s not a document that’s on the wall of the White House on any plaque, but my
hunch is in the legal counsel office of the Justice Department and legal counsel
office in the White House, under a whole series of Presidents, that also is at work.
And that’s what motivated the John Yoos of society. And a book that has just been
published, I believe, although maybe it’s been out longer than I think, by Judge
Richard Posner, called Not 4 Suicide Pact: The Constitution In a Time of National
Emergency — which I happened to read this past week. That essentially is John Yoo
lite. It’s essentially the John Yoo argument — that times are enormously full of
emergencies now and new threats with biological weapons and suitcase bombs and
shoe bombs and so on. We’ve never lived through this and it’s not going to be short
term, it’s going to be long term. And essentially he quotes from the Berger and
Jackson and other people have used that term, that the Constitution is not a suicide
pact. He is for habeus corpus rights for detainees and for citizens, and he differs a
little bit with Yoo in the extravagant claims that Yoo claims to the White House and
war-making power. But by and large, it is a judge’s interpretation of this
Machiavellian underbelly, if you will, of the Madisonian Constitution. And I
recommend it for its reading because I think it probably represents not only Posner
but quite a few, and maybe many of the appointees to the court under Presidents such
as the current President.
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Rossiter — Michael Genovese mentioned that a moment ago — Rossiter wrote the
same argument — that we need occasionally a Machiavellian spirit to guide the
presidency. And I did a rather thorough reading of Rossiter’s best selling book, The
American Presidency, recently because this is the 50™ anniversary. Rossiter gave
five lectures at the University of Chicago in 1956, and immediately was then turned
into a book that sold 500,000 copies in the ’50s and ’60s, and may well be the
number one best-selling book on the American presidency ever written — ever
published. Dick Newstadt’s might be up there in the same category — I’ve never
examined the publication rates of these two books. But certainly in the *50s and *60s
a whole generation of high school teachers and educators and journalists were
educated on Clinton Rossiter, who was a legendary professor at Cornell University
and he was one of the top students of Edwin Corwin, the legendary Constitutionalist
at Princeton around the time of World War II. He served in the Navy for four years.

The central driver for Rossiter’s worldview on presidential/Congressional relations
was the post World War II reality of the President as a permanent commander-in-
chief and, like it or not, the preeminent diplomatic and military leader in the world.
This is writing in 1956. He had earlier written a book called Constitutional
Dictatorship, which was his Ph.D. thesis under Corwin in the late *40s. Rossiter
admits we have placed a shocking amount of power in our Presidents. But he asks
the question I think that all of us have to regularly ask, and Presidents more than we
regularly ask, where else could it possibly have been placed?

Elsewhere in his writings he approvingly uses that quote that I mentioned, that
epigram from Machiavelli: “Those republics which in time of danger cannot resort to
dictatorship will generally be ruined when grave occasions occur.” Thus if for
Rossiter a modern President is never, for even a day, allowed to forget, he will be
held accountable by Congress, the people, or history, for the nation’s either
preparedness or a lack of preparedness to meet enemy assaults and enemy,
essentially, terrorism in our day. He acknowledged the presidential power to
command the armed forces swells out of proportion to all his other powers, and he
was writing right in the aftermath of World War II and the dropping of atomic
bombs.

The framers of the Constitution may have taken a narrower view, says Rossiter, who
was a very careful student of the Constitution and the Constitutional Conventions, a
narrower view of the commander-in-chief authority, as Hamilton pragmatically
outlines in The Federalist Papers that we’ve referred to earlier. Yet this original
intent founded, Rossiter argues, on the hard facts of war from Lincoln’s time on, and
especially in World Wars I and II. Faced — and I’'m quoting him here now, “Faced
by an overriding necessity for harsh, even dictatorial action, Lincoln used the
commander-in-chief clause at first gingerly and in the end boldly to justify an
unprecedented series of measures that cut deeply into the accepted liberties of people
and the routine pattern of government.” Rossiter applauds Lincoln performance and
concurs with Lincoln that future wartime Presidents must take any measure that may
best secure the nation and subdue the enemy.

127



Presidential Power in America

And I quote again, “Now that total war, which ignores the old line between
battlefield and home front” — this is 50 years ago — “has been compounded by the
absolute weapon which mocks every rule we have ever tried to honor,” Rossiter
predicts, “we may expect the President to be nothing short of a constitutional
dictatorship in the event of war.”

All this helps explain Rossiter’s curious ambivalence about protecting civil liberties.
He was a strong believer in the Bill of Rights and in civil liberties, and he faulted
FDR for the Japanese internment and so on and so on. But he criticizes Ex Parte
Milligan, Justice David Davis’s majority opinion, writing that the Constitution of the
United States does not cover with the shield of its protection all classes of men at all
times and under all circumstances, and there’s nothing to be gained by insisting that
it does. Would that it did, says Rossiter, or better, would that it could. But he says it
doesn’t. This is an interesting distinction apropos what Michael was talking about
before.

So the John Yoos and the Richard Posners and the White House currently in office
and the White House that we’ve seen in recent years with Walter Dellinger advising,
or whoever, in a way you can hark back to many other writers at earlier times. But
it’s interesting that this is the 50™ anniversary of Clinton Rossiter’s seminal popular
book. He wrote a lot of scholarly books. This was a public book, a set of lectures.
There are no footnotes in it, there’s no discussions of Locke or Hobbs or high-
falutin’ theory. It was just a practical examination of the presidency at the time.

I am very struck by the comment a few days ago that we have an imperial presidency
in part because we have an imperial policy. We may not like to think that this is an
empire and in many ways, we correctly can justify saying we’re not interested in
people’s land elsewhere. But we are, to use colloquial terms, a hegemonic nation,
and like an empire in the sense that we’re enormously interested in trade and in
natural resources like oil, and in stability, and in a prevention of terror. And thus we
are enormously committed, and this tremendously shapes the presidency and shapes
the constitutional practices that we would like to have, because we now have military
bases in 63 nations of the world. Did any empire — did any colonial empire or
Roman empire have military bases in 63 nations around the world, and a military
budget of $400 billion or more? We have a military budget that’s bigger than entire
budget of the People’s Republic of China. We borrow $3 billion a day, much of it
from the Chinese — on the Chinese Express card, as one of my friends has put it.
And we have two wars going on concurrently or occupation activities going on
concurrently that are costing us $500 billion.

This tremendously transforms the rural agricultural 4 million population post-
colonial American Constitutional period and strains things enormously. And it
shapes the kind of Presidents we have.

I want to say, veering off in a wholly different direction, Michael and I have written

a book about the paradox of the American presidency. I can’t resist saying our
current President is perhaps the most paradoxical of all Presidents. And I’ll conclude
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with sharing a few paradoxes about this President, not at length, and then just talk
about what kind of President we want to be looking for in the future — what kind of
sensibilities, what kind of constitutional spirit we should insist of future Presidents.

George Bush became President in large fact because of his father and his father’s
name. But paradoxically, he has done just about everything possible to be as unlike
his father as possible. Woodrow Wilson, one time, as President of Princeton, was
asked, what’s the purpose of a liberal arts education? And he said, well, we try to
make the son as unlike the father as possible. By which he meant to be independent
and going and so on. But this President has just — he has stripped himself of all his
father’s advisors essentially, either initially or later on, the Scowcrofts and Powells
and so on — Bakers. He has trashed multilateralism and essentially the UN and
international kinds of things that his father, by and large, was much more
sympathetic to. It’s absolutely fascinating. He wouldn’t have gotten have got there
unless his father’s friends, donors, and so on Clarence Thomas being on the Supreme
Court, nominated by his father, of course. And yet he has systematically, almost in
an Oedipal kind of way, tried to be so different from his father. They both went to
Andover, but they are very different.

He ran and campaigned famously and effectively and was one to unite not a divider.
And now the literature both in the United States, done by Gary Jacobson, and by
Andy Kohut at Pew Center and so on, shows that he’s the most divisive single leader
that we have had in this country for a variety reasons, not all of which are to be
blamed on him — because this is a very polarized partisan nation — but we have never
been scorned as much around the world. Those of us who travel abroad are often
tempted to say we’re Canadians or we’re something else. And just seven or eight
years ago that would not have been the case.

He ran as a fiscal conservative and he’s breaking the bank. All the true
conservatives of yesteryear — George Will, Bill Buckley, Richard Viguerie, Bruce
Bartlett — who was a Reagan economist — all have left the Bush tent and idea that he
is no longer — in fact, he is bankrupting the Reagan legacy.

Culture of life. He articulates a culture of life philosophy while encouraging the
death penalty, torture, anti-stem cell research, preemptive war, rendition policies, all
of which one can argue, how do they fit with the culture of life? What kind of irony
or paradox is this?

He’s an MBA President, having gone to school 25 miles south of here at Harvard
Business School, and presumably was going to make the government leaner, more
effective, and better run. And yet he now has — one part of his legacy will be a dozen
case studies of how not to do it, whether it’s Katrina or the occupations of Iraq and
Afghanistan or drug benefit bills or trade policy. It’s absolutely fascinating. MBAs
and public policy graduate school students will have George Bush studies, George
W. Bush, for years to come.
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Then finally, on the Bush paradoxes, he said, I'm sure through the guise of a
speechwriter, in 2001, shortly after the tragedies in New York and Washington and
Pennsylvania, he said we are fighting — George W. Bush says, we are fighting for our
principles and our first responsibility is to live by them. And I think if this
conference has done nothing else, it has documented the hypocrisy and the invalidity
of that high aspiration. I mean, that’s a wonderful sentence. We are fighting for our
principles and our first responsibility is to live by them. And I would submit that all
that we’ve heard for a day and a half suggests that that’s unacceptable.

So as we look to the future, in my last couple of minutes, we need to — in future
elections, when we send people to Congress as well as to the White House, we need
to make people more conscientiously thoughtful and responsible and speak to these
kind of issues that this conference has so ably run.

Imagine a President of the future who will defend American sovereignty, yet work to
restructure as well as strengthen the United Nations as a more effective peacekeeping
force. Imagine a President who will reach out to both traditional and new allies to
contain nuclear proliferation and combat terrorism in a multilateral way. Imagine a
President who recognizes the importance of the widely accepted international law
agreements such as the Geneva Conventions and who will work to fashion even new
approaches towards world peace and civility and encourage the spirit that our
constitutional framers had for our particular republic. Imagine a President who
welcomes real debate about foreign policy and who would agree with the late
Senator Bob Taft of Ohio who, back in the 1940s, during World War II said, there
can be no doubt that criticism in time of war is essential to the maintenance of any
kind of American government. Imagine a President who understands
constitutionalism, who recognizes the real partnership, that real partnership with
Congress must play in shaping national security and foreign policy in deciding about
going to war. Even Clinton Rossiter, back in 1956, though he’s preaching a doctrine
of a very strong presidency and trying to convert conservatives to the reality that
their agenda will never succeed unless you have a strong presidency, even he said a
President can’t achieve much unless you can bring the Congress along, unless you
can get the American people to come along.

So imagine a President who strengthens our democratic goals of justice and equality
on the domestic front at the same time she or he argues for the possibility of those
same values on a worldwide basis. But we have to practice what we preach.
Imagine finally, a President who could admit mistakes and reverse course if it is the
right thing to do for the national interest. Imagine a President who condemns the
abuses at Abu Ghraib, whether run by the Saddam Husseins or by the United States,
and accepts responsibility.

George Bush on Tuesday this week in a news conference was asked are there any
things you would do differently? Would there be anything you would do differently
in this whole war? And essentially said no, but he said Abu Ghraib was kind of — in
his kind of frat boy way, he kind of said Abu Ghraib was kind of a sorry situation
and it’s given us a bad name. He didn’t take responsibility for it, but he said, but
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